BPA’s Local Government Advisory Commitiee

[ Question 3: Are there other approaches to defining “waters of the U.S.” that you would like
the agencies fo consider to providing clarity and regulatory certainty?

The 2008 guidance document (issued post- Rapanos) offers assistance and criteria to assess jurisdiction of
WOTUS (post- Rapanos). It is consistent with the Scalia approach but also asserts criteria to be used for
further consideration of CWA jurisdiction (over some waters). This approach would reflect the opportunity
to cover waters significant to states, localities and tribes. The new WOTUS rule should also confirm
certain exemptions from federal jurisdiction, offering federal clarification where there has previously
been uncertainty. These exemptions include stormwater detention ponds, water treatment facilities,
irrigation ditches and "puddles.”

Recammendations:

F
%ﬁe LGAC recommends that a similar approach articul

" gidance be
used to revise the WOTUS rule. '/

% The 2015 CWR regulates any area having a trace amount
bed, bank, and an ordinary high water mark (QHWM). Thi
features that are almost perpetually dry. For {
and certainty in general if there is a dry bed wit
photography that it can be established as a WO np

er if it also has—or everhad — a

uld be more predictability
erial or infrared

[| Question 4-The agencies’ economic analysis for step 2 intends to review programs under CWA
303, 311, 401, 402 and 404. Are there any other programs specific to your locality that could be
affected but would not be captured in such an economic analysis?

o reduce the uncertainty and clarify categories of waters that are
simplifying the process. Clarifying the CWR will reduce the costs and
wever, the rule itself does not incur direct costs. The rule only applies
ollutant discharge that would degrade, pollute or destroy a water
body. On a positiv ictional call, it is uncertain how high the direct costs would be and who would
pay those costs. More y defined exemptiors will lessen the trigger for a CWA pemit. However, it is
uncertain the direct costs of either a positive or negative jurisdiction determination. Conceivably, a
positive jurisdictional determination could trigger permitted activities potentially threatening or polluting
waterways. This is especially a concem of local govermments as it applies to water bodies that are used
for drinking water sources. Because of the high costs of water treatment to meet drinking water standards
these costs are often transferred directly to the rate payer and citizens. If a water body is polluted or
destroyed, then cost at the local level could pose serious economic costs. Whereas, under a CWA pemit,
the pemmittee would seemingly be required to pay mitigation costs rather than the costs transferred to the
local govemment or rate payer. Also, as state or local programs assume more authority, likely with more

have positive
when a permit
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efficiency, the costs to manage pemitting program could increase. States and local govermments would
not be able to assume these costs without additional resources. Therefore, the economic analysis should
be broad and the direct and indirect costs be corsidered.

Recommendatiors:

r
%ﬂ\e Eoonomic Analysis should be broad to include impacts to not only Clean Water Act programs but
also state and local prograrns.

Below are programs from a local government perspective that should be corsid
Analysis:

red in the Economic

e nation's water resources
rer quality affects the

# Source Water Protection-There is a general consensus that pr
is important to local government. Local governments realize fh L po
health and economies of their communities, disproportione
Local governments also realize that protecting source
wetlands and groundwater is paramount to protecti
Water Report). Under the Safe Drinking Water
information about sources of drinking water used

Water Act (SDWA]) and Clean Water’k
Additional protection tools can be found
programs. Changes made to CWA prog

ct state and local source water
mic impacts to local communities.
water to the Detroit River water resulted in
significant deterioration ¢ i duced significant public health and economic
problems. In Portlg ' r is protected, treatment cost is less by having
Clean Water Prot . ear how changes in o revised rule will impact

f pesticides (used for vector control). There has been a concem about
expanded fe iction to previowsly unregulated streans, ditches, and wetlands. However,
a revised rule ude exclusions beneficial for those that operate MS4s. The rule includes key
exclusions that may be useful for localities. The rule retains a long-standing exclusion for “waste
treatment systems,” such as treatment ponds and lagoons. It also adds new exclusions for
artificially created ponds, settling basins, construction and mining excavation pits, and wastewater
recycling structures. Lastly, the revised rule could finally codify the well-understood principle that
the CWA does not apply to groundwater. For MS4s, the primary concem about the 2015 CWR
was it could potentially be used as parts of an M4 — including stormwater drainage ditches,
BMPs, and green infrastructure projects — are “waters of the US.” For example, that could mean
that NPDES pemit coverage would be required to discharge into an MS4 or that a CWA 404
pemit would be required to do maintenance on a BMP. The 2015 CWR includes, for the first
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time, a regulatory exclusion for “Stormwater control features constructed to convey, treat, or store
stormwater that are created in dry land.” However, the exclusion does not apply to ditches that
were created in previously existing streans or wetlands. The rule’s exclusions are important
because they take precedence over the rule’s jurisdictional tests. For example, a stormwater
conveyance ditch that qualifies for the stormwater exclusion would be excluded from CWA
jurisdiction even if the ditch would be considered a jurisdictional water under the tributary test.
Furthermore, in a reversal of BPA and the Corps’ previous pasition, the agencies stated that they
do not retain any discretion to extend CWA jurisdiction to water features that qualify for one of
the rule’s exclusions. It is unclear how a revised rule will impact Section 402 permits. Potentially,
Section 402 permits could prove more costly than Section 404 pemi at the local level in
regard to stormwater and wastewater treatment.

% Pesticide Applications in Waters of the U.S.- Since 2011

Rodent|(:|de Act "(FIFRA) Local
ible for vector control prograns to

tors and public health concems.

pe of the waters requiring

not end NPDES requirements
discharge waters are subject

pesticide pemitting, the replacement
for pesticides. However, it may provid
to federal versus state permits.

ind Streams Assessment (NRSA) 2008-2009
report provides infe d recreational condition of the nation’s rivers and
streams and the ke Report indicated that about half of our
nation’s streans ( - whidh V|de sourc&e of drlnklng water) have poor water qualn‘y

“ Section 303 (d)-

how changes in a revised WOTUS rule will impact on local
il efforts to improve access fo clean water.

rnments. It is unce
rnments and their

4 Section 319 Grants-lt is uncertain as fo how the determination of WOTUS will impact
grants to states and communities. A grant may be given a priority if given to protect a ‘Water of
the U.S." It is uncertain how that would impact states and communities.

4 The Coastal Zone Management Act (CZMA) of 1972 provides for the management of the
nation’s coastal resources, including the Great Lakes, administered by the National Oceanic and
Atmospheric Administration (NOAA). The goal is to “preserve, protect, develop, and where
possible, to restore or enhance the resources of the nation’s coastal zone.” The National Coastal
Zone Management (CZMA) Program aims to balance competing land and water issues through
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state and territorial coastal management programs managed through state and local Coastal
Zone permits. These CZMA Programs work in tandem with the many tools of the CWA including
Section 404. The Economic Analysis should include an assessment of the economic impact to coastal
resources and wetlands, including an economic impact analysis to water dependent industries such
as fishery (salmon and seafood industry), tourism, and other water dependent industries. For
example, in the Puget Sound region, fish hatchery and harvest operations reeled in about $18
million to tribal personal income. In areas where the average annual per capita income is around
$10,000, a decline in the availability of healthy fish can significantly impact the economies of
these communities. (LGAC Drinking Water Report). An example, the LGAC worked with is
evaluating the impacts of the Deepwater Horizon Spill to local governments in the Gulf of Mexico.
The Gulf fishing and tourism industries produce $3.5 - $4.5 billion a Without adequate
federal CWA authorities in place other potential impacts could o aving deleterious impacts
to local economies and natural resources.

.| Question 5- What additional information can you provndefrom a local govemmenf
perspective that EPA should be aware of?

DEFINITIONS

Background
Clear definitions are critical for the revised WOIUS rule. The LGAL ‘
efforts for clarification of ‘Waters of the Unit i \
LGAC highlights clarity in definitions, which is cr
specific language recommendations for all of th
following for the EPA to consider mciudmg, redefi

supports and endorses EPA’s

Recommendations:
The LGAC puts forward t

% EPA should

csgenaes, e, g

i fhat are used consistently across all of the federal
ers, Federal Emergency Management Agency, Department of
5. Forest Services. (LGAC 2014 Report)

Workgroup to develop a glossary of definitions and publish this
owing public review. (LGAC 2014 Report)

%Deﬁniﬁons shoul al, written in plain English, and be enforceable. (LGAC 2014 Report)

/}//

"aThe LGAC recommends that narrative descriptions with examples be provided to augment the
definitions, as well as pictures, where this could achieve greater clarity. (LGAC 2014 Report)

n
L uThe public should have the opportunity to comment on revised definitions. (LGAC 2014 Report)
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£ : : . :

%The following terms, among others, should be defined concisely and with clarity: ‘other waters’,
‘adjacent’, ‘irrigation-induced wetlands’ and ‘upland’. Furthermore, the LGAC recommends ‘upland’ be
defined based upon exclusion of what it is not. (LGAC 2014 Report)

%The LGAC recommends that EPA consider the following when defining these terms: (LGAC 2014
Report)

Weﬂands
- The current definition of wetlands should be used: “areas that a
surface or ground water at a frequency and duration sufficient

ated or saturated by
t and that under normal

Floodplains ,,
% The definition of the Interagency Taskforce on Fle \ include
vers, lakes, estuaries, and coastal
zones that are inundated or may become inundated of changing conditions.” The
definition of floodplains should take into account move f flood lines due to extreme

weather events.

Rlpunan area
% The LGAC recommends that riparian ar
surface or subsurface hydrology dnrecﬂy

animal community st reas are tronsmona! areas between aquatic
and terrestrial ecos) 1 > exchange of energy and materials between those

Floodwcly

“ The fo  Dictionary definition of ‘ditch”: a “narrow channel dug in the ground
typically age”. Examples listed are trench, croft, channel, dike, drain, watercourse
conduits.

Significant Nexus
% The most important definition contained within the proposed rule and at the heart of
jurisprudence in the issue of ‘Waters of the U.S.” is ‘significant nexus’. It is uncertain how
‘significant’ nexus would be interpreted so the Committee recommends EPA describe significant
nexus such that it is in plain English, with specific terms and examples.

% The agency should corsider all three parameters of water quality “the chemical, physical, and
biological integrity of water” as criteria for ‘significant nexus’. Likewise, the LGAC does not
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agree that only one of these features be used as the benchmark, but that all three parameters of
chemical, physical and biological integrity of a water body are all equally important.

% The LGAC does not agree with the use of the term “significant effect” and also recormmends
language of “insignificant or speculative” should not be used.

% EPA charged the Science Advisory Board with interpreting significant nexus and connectivity
based on the best science available. The LGAC is uncertain as to how the revised rule will make
benefit of these important and critical definitions; however, the findings may be important to
factor into a revised rule.

Streams and Tributaries

Tributaries

“# A clear definition of ‘tributaries’ be included in the pr

d rule using clar examples.

Streams

% The revised rule should define the term “rain dep
not rain dependent be provided.

. An example of stream that is

ENVIRONMENTAL JUSTICE

Background
The LGAC would like to assure that all, but especially EJ,
to safe drinking water and these water sources p
disproportionately low income

d fribal communities have access
d made accessible. (For example,

Need to have
understand p

ly defined WOTUS, what they are and engage EJ communities to better
on of these valuable watersheds and bodies of water.

% Look to local communities to find local solutions. Water infrastructure resources, including clean
and safe source water, are needed for EJ communities to ensure safe and accessible drinking
water.

% Must have assurances that for all issues of WOTUS that EJ communities are included in any
economic analysis to assess cumulative risks for the lack of safe drinking water and/or for being
exposed to contaminated water (lead, mercury).
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P

4 Need to be integrated in urban and rural planning in coordination with state and federal
partners for Flood control impacts of a narrow CWA interpretation.

Recarmmendations:

Py ,
% L4 The revised WOTUS rule should serve as another important tool towards ac ;,
drinking water for all communities throughout the country, but &epecnany fo small, rural and tribal
communities.

%ﬁe revised WOTUS rule must assure prot
significantly harm the health of a community.

I Question 6- Are there other issues the agencies should consider which would help ease the
regulatory burden for implementation of WOTUS for state, local and tribal government?

the historic confusion and uncertainty resulting from conflicting case
(LGAC 2014 Report)

In 2014, the LGAC hea road level of concems raised by municipal associations and county
govemments conceming MS4s. The LGAC is uncertain of what the regulatory impact will be on

MS4s as a revised rule is currently not written. MS4s and green infrastructure are foundational to the
continuum of care that is being implemented at the local level to improve water quality. (LGAC 2074
Report)

Much of the uncertainty of MS4s (in 2014), was that stormwater and green infrastructure is centered on
whether these collection systens or portions of the systems would be required to meet State Water
Quality Standards (WQS) under Section 303(d) or potentially a total maximum daily load (TMDL)
because they will now be corsidered a "Water of the United States." WQS and TMDL were not
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designed for this application so application within a collection system seems not warranted. WQS define
goals for a water body by designating its uses and setting criteria to protect those uses, but there isno
established designated use for MS4s. Without a designated use, the default is "fishable/swimmable,"
unless the state demonstrates that it is not attainable for one of six particular reasors, none of which is
because the waters serve as stormwater conveyances. A pending EPA proposed rule on water quality
standards could make use designation analyses more stringent (i.e., by requiring a "highest attainable
use" presumption). Also, if it is not deemed jurisdictional under Section 404 it will likely need a Section
402 pemit and subject to WQS. (lowa NLC Letter)

There could be potential impacts to wastewater systems and NPDES pemitting:
Because of the exclusion language, the Agency did not seem to analyze theqi
systems but some cities have raised questions whether some part of combin
aspects of a wastewater treatment systems would be considered withir
upon the WOTUS rule. (lowa NLC Letter)

lated to these systerrs.

act to wastewater

wer systerms or other
iction of the BPA, based

il

Many communities already heavily focus on water quality prog
should be encouraged and incentivized to do more. A revised
the action towards cleaner water happers at the local le
noted as following best practices and afforded a relaxe

critical to protecting water resources and pro
LGAC believes that easily accessible predictive
process. (LGAC 2014 Report)

Recammendations:

Act, the US. Amny

L 2TeLGAC T
plain English, descri areas with a clear statement of why they are in need of protection. This will
provide local governments with more certainty and assurance in communicating the rule to their
communities. LGAC 2014 Report)

%/ﬁh@ LGAC highly recommends explicitly specifying when ditches would be considered jurisdictional.
(LGAC 2014 Report)
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4

%ﬂe LGAC recommends that manmade conveyance components of MS4s be exempt from ‘Waters of
the United States.” This includes manmade green infrastructure, roads, pipes, manmade gutters, manmade
ditches, manmade drains, and manmade ponds. (LGAC 2014 Report)

%/%The LGAC recommends that natural conveyance components of M34s are included in “Waters of the
United States.’” This includes natural wetlands and associated modifications to natural wetlands. (LGAC
2014 Report)

%/fﬁ’ LGAC recommends that green infrastructure projects be exempt f
should be incentivized to protect water resources. (LGAC 2014 Report

OTUS and that they

r :
%@m LGAC recommends that there be some criteria which exempt certain acti
US'. for public safety and hazards. This is particularly critical in flood prone areas

disadvantaged communities in floodways that may need
(LGAC 2014 Report)

S ir ‘Waters of the

example, it is unclear how the state of Florida
categorized. In this specific region, conceivably*
recommends that specific guidance be develope
criteria to assess jurisdictional determinations. (L

é/ .The LGAC recommends!

e jurisdictional. The LGAC
ify these areas with region-specific

rps of Engineers, develop a tool for use by local
govemments which a per jurisdictional status. For example, this could
involve a simple categorica ecision tree framework with questions aimed
with an outcome of yes C recommends this method be computerized and

(LGAC 2014 Report)

%M LGAC recommends addressing how mining impoundments, borrow pits and tailings ponds will be
addressed within jurisdiction of WOTUS. (LGAC 2014 Report)

%@m LGAC recommends that regional and local technical manuals as well as other communication tools
(e.g. checklists, smartphone apps, efc.) designed to account for geographic differences in each BPA region
be developed to assist with jurisdictional calls. (LGAC 2014 Report)
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%%The LGAC recommends that BPA provide planning maps at the state level which could be used as a
planning tool to ascertain jurisdictional probability with high certainty. Such mapping would include the
Hydrologic Unit Codes (HUC) for waterways. (It is presumed that all waterways with a designation of
HUC-12 or less will be included in WOTUS.) (LGAC 2014 Report)

IMPLEMENTATION

The LGAC heard strong concerrs (in 2014) regarding implementation, especiall
Several local agencies reported uncertainty in interpretation as well as unce
undertake the pemitting process. The rule language must be corsistently,
including the EPA, the usS Amy Corps of Engineers and local agencies:
resporsiveness of pemitting agencies. Otherwise, the LGAC is conce
delay pemnits at the local level. (LGAC 2014 Report)

Recammendations:

%me LGAC recommends that a revised rule stipulate time f
determinations. Time frames such as 60 to 90 days to obtain a |
local level. (LGAC 2014 Report)

permit review and jurisdictional
would be well-received at the

to determine a process to T
a significant and a costly

%ﬂhe LGAC 800

%rhe LGAC recommends that State agencies be delegated the authority to make jurisdictional
determinations. These determinations could be certified by the EPA and Corps District staff. Potentially,
private sector fimms and/or individuals could be certified to make these determinations. This could relieve
overburdened federal agencies and accelerate the determination/pemit process.

FN
@ EPA and the Corps should encourage and provide incentives for States and Tribes to identify and
protect significant state or unique waters such as sources for drinking water to protect.
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%@A and the Corps should provide mapping of jurisdictional waters (8-Digit HUC). It should also be
accessible by zip code and available online. (LGAC 2014 Report)

%ﬂ‘e LGAC recommends that EPA work further with the Committee to develop a cohesive strategy to
address local tools for stream and tributary protection so that it does not interfere with local govermments
protecting and maintaining water resources for its citizens and communities. For example, many local
govemments have zoning ordinances and coastal management plans that are protective of streams,
riparian areas, and sensitive wetland areas. It is unclear how a revised WOTUS rule will affect our
ability at the local level to protect our significant ecological areas. (LGAC 2014 Report)

/”//% EPA should work with local communities to utilize the regulato

the Clean Water Act
(CWA) and the Safe Drinking Water Act (SDWA) provide in ord i

r
% The LGAC strongly recommends that the BPA continue t
be coordinated to better protect source water and our nation

Agriculture’s Natural Resources Conservation
runoff and improve soil health. (LGAC Drinki

STATE ASSUVPTION OF S

Under current regulations,
govems dredge and ﬂII activi
tribe to regulate thosew:

] I responslblllty to condition, approve or deny
al Section 404 program administered by the Corps and EPA.

, Section 404 Program through a$umpti0ﬁ and to fully
iter program addressing the full range of state, tribal, and CWA
or flexibility, less time corstraints and the ability to integrate state and

The State of Michi ved delegation authority and the LGAC was briefed on their program.
Under the Michigan prog , the permitting process is more streamlined and has incorporated other
state statutory programs like CWA § 401 certifications, dam safety and other state regulatory programs.
The average time of the permitting process is 21 days.”

7 “Wetlands Protection.” Michigan Department of Environrmental Quality. www.mi.gov/wetlands.
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Based on the Michigan example, the LGAC believes that states may more effectively administer the
Section 404 program, especially in addressing regional issues. States can more effectively interact with
local govemments, businesses, agriculture and private landowners. (LGAC 2014 Report)

Recarmmendations:

%ﬁe LGAC believes that State Assumed CWA and tribal-led programs may provide substantial cost-
savings in time and money and should be investigated further. LGAC 2014 Report)

J
%ﬁﬁ'ﬁe LGAC recommends that guidance be developed to facilitate State A nption of the Section 404

program.

%Iﬂ order for state assumed programs to be successful, adequate

and comparable water quality protections must be adopted b
these perceived barriers, the LGAC believes this is a highly we
delegation program could achieve a strong retum on investr

rtaint in implementing the CWA programs to follow a
i.the impacts of enforcement on local governments without a
o believes that clarified definitions contained within a

ve and equitable enforcement of the rule. (LGAC 2014

.
%/ﬁ’me LGAC recomme at flexibility is important within the regulatory context so that conservation
practices can be corsidered nationwide and be consistent, particularly on agricultural lands. LGAC 2014
Report)

%ﬂe EPA should work collaboratively with state regulators to reduce punitive approaches and increase
facilitative solutions. Generally, communities facing fines and citations are already struggling with
compliance. Fines rarely improve water quality; fines only reduce the local resources available to achieve
compliance. A collaborative approach can be most effective in reaching water quality goals.

(LGAC Drinking Water Report 2016)

Page 38

ED_001271B_00081568-00039 FOIA 2020-001799-0005747



EPA’s Local Government Advisory Commitiee

%ﬁ% LGAC recommends that EPA work with state and local governments once a revised WOTUS final
rule is developed and issued regarding enforcement options. (LGAC 2014 Report)

LOCAL SOLUTIONS -INTEGRATED PLANNING

The LGAC believes that the CWA has had tremendously positive impacts on the rivers and streams of the

United States which in tum has led to economic prosperity and well-bein nation’s communities.
Communities and local governments are spending millions of dollars to our waterways and
drinking water supplies. Some states even have more protective water ndards than those

required by federal law. The LGAC noticed a general feeling of distn 2015 CWR generated.

Recammendations:

%ﬁm LGAC recommends that EPA work with rated Water Quality
Planning that will incorporate all of the Clean W plans, including Section
404. This planning process is already ongoing and tf ) ard to these proactive
approaches to address water quality concerrs infrastructure and multi-use
amenities to serve our public and create jobs. (LGACG

iscourage local efforts to improve water quality through

o Questxon 7-What should the agencies consider in communicating the final rule to state, local
and tribal govemmenis to help them fully understand these regulatory changes and
xmplementmg them efﬁclenﬂy and most cost-effectively?

Background
The LGAC believes t communication and outreach is essential at every level of government once
a revised rule is devel . There are many misconceptions and uncertainties regarding EPA, the Army
Corps of Engineers, and a revised WOTUS rule’s impact on CWA programs.

In learning from the WOTUS 2015 rule, we heard concerns throughout the outreach process, and noted
these concerns about the mixed messages relating to the economic impacts.
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Recommendations:

¢

L aThe LGAC recommends that the EPA share the LGAC findings and recommendations with the state
environmental commissioners, state agricultural directors, state water directors, and other state officials.
(LGAC Water Report 2014)

\j
L iThe LGAC recommends that a Fact Sheet (one-page) be developed laying out the clear messaging of
the revised WOTUS rule. It should also have graphics and o side-by-side comparison of what the rule
currently is and what the revised rule proposes. This sheet should be developed t6 enhance public

understanding of the rule. (LGAC Water Report 2014).

communication with local agencies regarding the economic im
Workgroup’s 2014 field meetings, local agercies were ske

been factually correct, what likely occurred in the field is th |
permitfing environment in direct contrast to this statement, a nal assertion was expected to
eers do not understate the impact
the rule may have on local jurisdictions. Also, the economic analysis sheuld include all Clean Water Act

programs. (LGAC Water Report 201 4)

/{////The LGAC recommends that the EPA continue s communication with local
governments, as well as EJ, agricultural and sma

States’

%%ﬂhe EPA ¢
distribute co

rectors, the EPA should convene a special forum on ‘Waters of the US!
ts, EJ communities and rural communities. (LGAC Drinking Water Report

.| Ouestion 8- The Warkgroup will also develop recommendations on how the EPA can better work
with local sovernments and engaze local sovernments on issues such as: What additional
regulatory issues could be revised or clarified to more effectively to help local governments
understand how this rule would apply? Are there additional policy discussions that could help
address local questions about implementation, in agricultural and rural small communities? Are
there other considerations such as ditch maintenance, stormwater management or green
infrastructure?
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8.a. What additional regulatory issues could be revised or clarified to more effectively to help
local governments understand how this rule would apply?

Recaommendatiors:

%ﬂhe LGAC recommends that EPA should consider the impacts of a revised rule on NPDES and
Wastewater systens. (lowa NLC Letter).

%ﬁe LGAC recommends that BPA corsider a bright-line on ‘other waters'
what is jurisdictional under the CWA. For example, it would be well-ar
accuracy what areas are considered to be state or local ecologically
water and drinking water sources, and that states should prowdea Ilst g of
Report)

rovide more clarity on
at EPA determine with
reas such as source
reas. LGAC 2014

8.b.  Are there additional policy discussions that could local questions about

implementation, in agricultural and rural small comm

igated in greater

i had some observations from the
Iso agricultural producers or work closely
gncultural community in the 2015 CWRwas

d s and rural communities. This rural strategy could provide more
resources to address the full range of water quality and community issues
ca and disadvantaged small communities.

of the US.” on agr
comprehersive plann
associated with rural

%M LGAC recommends that there be corsistency between Natural Resources Conservation Services
(NRCS) and EPA on interpretation of normal farming practices and that a clear definition of nomal
farming practices be included. Furthermore, the LGAC recommends a manual of agricultural exemptions
be developed and published.
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%//Xﬂw LGAC recommends that the jurisdiction of farm ponds, irrigation ditches and ponds, artificial lakes
and ponds created by excavation and/or diking dry land for purposes of stock watering, settling basins
be exempt from WOTUS. (LGAC 2014 Report)

%ﬁe LGAC recommends that floodplains be established at a level of 50- year, 100- year and 500 -
year for agricultural purposes. (LGAC 2014 Report)

r

%‘lﬁe LGAC was made aware of the State of Tennessee’s Water Quality prof
recommends that the EPA investigate this approach in regard to jurisdiction
lands. (LGAC 2014 Report)

am, and the LGAC
ers on agricultural

%ﬁl‘he LGAC recommends that BPA facilitate better working relan : [ orps, especially in
regard to agricultural lands. ! ‘

- ;
%M LGAC recommends that dams and drainages desigr
WOTUS. (LGAC 2014 Report)

specific basis.

%ﬁe LGAC recommends expanding the Conse
riparian areas and wetlands.

to enhance protection of

r
%%The LGAC recommend
improve water quality. (L

) NRCS to incentivize farming practices that

Prior Converted Croplands

The Clean Water Rule excludes Prior Converted Croplands (PCC) from the definition of “Waters of the
United States.” (existing since 1992). The Rule also provides that even if another federal agency has
deemed land to be PCC, the final authority regarding CWA jurisdiction remains with the EPA. Other
provisions such as Swampbuster also incorporates a PCC exception but are administered by the USDA
under the Food Security Act of 1985. The Act regulates federal benefits for fammers and includes
provisions designed to disoourage farming on converted wetlands. Under the Act, farmers who have
altered a wetland after November 28, 1990, to make crop production possible are generally prohibited
from receiving USDA-FSA-administered commodity, disaster, and conservation program benefits.
Likewise, farmers who plant crops on wetlands converted between December 23, 1985, and November
28, 1990, are ineligible for program payments. Generally, drainage systerms and other conversiors in
place before December 23, 1985, may continue in their existing form. The 2014 Farm Bill also reinstated
a requirement that farmers must comply with Swampbuster provisions to receive crop insurance premium
assistance beginning in 2015. The NRCS is responsible for making wetland determinations for purposes
of USDA farm program eligibility only. Once a certified wetlands detemmination is made (and given to
the farmer via form NRCS-CPA-026), it is binding on the property. All detemminations made after July 3,
1996, are automatically deemed “certified.” Determinations made prior to that date may be corsidered
certified if they meet certain conditions. If a certified wetlands determination exists, the NRCS may not

Page 42

ED_001271B_00081568-00043 FOIA 2020-001799-0005751



EPA’s Local Government Advisory Commitiee

issue a new determination, absent a request by the landowner and (1) a detemmination that natural
changes have occurred to the topography or (2) an acknowledgment by NRCS that an error exists in the
current report. It is uncertain how changes in the WOTUS rule will change the dates for PCC or
Swampbuster provisions.

Recammendations:

|4
%A process for determining Prior Converted Croplands should be established with the new changes to
the WOTUS rule. For example, what date should the PCC be referred to

%Oﬂ agricultural lands, the Department of Agriculture should be glve authori

make WOTUS
jurisdictional determinations. (LGAC 2014 Report)

%ﬁhﬁa LGAC recommends consistency of defi
these issues. The SCAS believes that a glossary |
Specifically, the LGAC has heard a great deal
tiled drainage ditches and also from agriculiura

=xemptions are will be helpful.
o Minnesota where there are non-

that cities do ess at application of a rule or wait for the agency to interpret a rule
which creates orkable for cities to rely on agency judgments and discretion for
exemptiors. There i about the magnitude of the requests the agencies will be forced to
address and the timeliness of the agencies’ responses given any uncertainty of a new rule. For example,
cities cannot be faced with significant delays to address critical storm-water infrastructure while waiting
for agency action. Cities should be provided clarity by the agencies so that they can effectively plan and
budget for the operation and maintenance of the stormrwater collection systems without the uncertainty
of the discretion of the agencies and when it will receive that agency judgment. In addition, without a
specific exemption for MS4 systerrs including drains, roads, pipes, curbs, gutters, ditches and other
components that channel runoff, as well as non-MS4 storm-water systems and features/components, EPA
and Ammy Corps open the door for litigation and citizen suits that could determine that they are. Waters
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of the US." and thereby subject to Section 404 pemnitting and state Water Quality Standards. (lowa
NLC Letter)

Recommendations:

J
%ﬂh&e EPA should plainly state how WOTUS rulemaking will impact storm-water collection systems and
clearly exempt those parts of the systems that EPA does not wish to include. (lowa NLC Letter)

%‘The EPA should exempt green infrastructure from jurisdiction and outli
what is included within green infrastructure similarly as for agricultural p
practices’. (LGAC 2014 Report)

gency’s definition of
s for ‘normal faming

[V. Cost to Local Govemment

The LGAC heard extensive concems that the US Army Corps of |
resources to effectuate an efficient pemit progess now, or under a
An ineffective permit process consumes scarce
without achieving a value-added return on inv
implementation must recognize the scarcity of {

ers simply does not have enough
rule, without additional resources.

6 not get calaulated into a
simplistic understanding of affordab an household income (I\/IHI) which the

Recommendations:

L aTelGAC e
ensure that th

: oordinate with the US Army Corps of Engineers to
ible and value-added. The proposed rule must be viewed in the
ate that the resource protection outcome is balanced

ocess. Local, tribal and state agencies are at the front lines
n Water Act. Engaglng local agenqes as collaboratlve partners inthe

%%The LGAC re 3t BPA better understand the cost and resource implications, especially to
local, state and tribal agencies, before drafting a revised rule. Local agencies are very concemed about
cost, which is exacerbated by the uncertainty in the permitting process. (LGAC 2014 Report)

V. CONCLUSION

The Local Government Advisory Committee (LGAC) provides a strong connection between the EPA and
the communities striving to provide clean drinking water and maintain healthy source water. The LGAC’s
‘Waters of the United States’ 2017 Report provides a series of recommendations that offer the EPA
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practical solutions to complex challenges based on the experience of local and tribal governments. The
LGAC is confident that our concepts and approaches can assist the EPA in developing o regulatory
framework that inspires communities to act in the interest of clean, safe and affordable drinking water.

Many communities have already invested their resources in green infrastructure, integrated planning and
innovation that advances the state of practice. Local, tribal and state governments are already leading
clean water initiatives in their jurisdictions. EPA can utilize this experience, captured in the LGAC report,
to develop clear, predictable, flexible and locally adaptable approaches to regulation.

Thank you to the EPA Administrator and the EPA Team for their partnership with the LGAC in advancing
the goal of clean, safe and affordable drinking woter across the United St
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Disclaimer: This Report reflects what was conveyed during the course of the LGAC mestings The Conmmiittee is not responsible for

any potential inaccuracies that may appear in the Report as a result of information conveyed. Moreover, the Conmmittee advises
that additional information sources be consullted in cases where any concem may exist about statistics or any other information.
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APPENDIX 2

EPA'S LOCAL GOVERNMENT ADVISORY COMMITTEE (LGAC) DRAFT CHARGE
ON ‘WATERS OF THEUSS.” (WOTUS)

OVERVEW

Background and Description

OnFebruary 28, 2017, the President signed the Executive Order on Restoring the Rule of
Reviewing the "Waters of the United States” Rule (issued June 2015).8 The Executive Orde
the Assistant Secretary of the Amrmy for Civil Works to review the final Clean Water F

lism, and Economic Growth by

Project Scope

1

prior to issuance of the CWR now

2) ini S. eplace the 2015 CWR that reflects the principles outlined

Charge Issues

LGAC Charge:

The LGAC will develop recommendations for the EPA to consider in developing approaches to a revised rule
defining “waters of the U.S.” that ensures that the nation’s waters are kept free from pollution while at the

8 https:/ /www.whitehouse.gov/the pres-office/2017/02/28/ presidential-exeuctive-order-restoring-rule-law-federaliam-and-economic
? Rapanos v. United States, 547 U.S. 715 (2006) 126 Supreme Court 2208; 165 LEd. 2d 159

Page 52

ED_001271B_00081568-00053 FOIA 2020-001799-0005761





